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November 7, 2023

Jessica Looman

Principal Deputy Administrator
Wage and Hour Division

U.S. Department of Labor
Room S-3502

200 Constitution Avenue NW
Washington, DC 20210

Re: Proposed Rulemaking, Defining and Delimiting the Exemptions for Executive,
Administrative, Professional, Outside Sales, and Computer Employees, 29 CFR
Part 541 (RIN: 1235-AA39)

Dear Ms. Looman:

The American Hotel & Lodging Association (“AHLA”) submits these comments in opposition to
the above-referenced Notice of Proposed Rulemaking (“Proposed Rule”) published in the Federal
Register on September 8, 2023. The proposed increase in exemption salary thresholds, as well as
the proposed automatic future increases, would create significant hardships for employers across
the country both in the hospitality industry and generally. The effects of the recent pandemic
underscore the need to conduct thorough analyses and make circumstantial decisions about salary
thresholds, rather than relying on a pre-determined schedule that functions on autopilot as the
Department of Labor (“Department™) proposes. The Proposed Rule would adversely affect the
community of employees it seeks to benefit. For these and the reasons that follow, AHLA urges
the Department to abandon the Proposed Rule.

AHLA has served the hospitality industry for over 110 years and is the sole national association
representing all segments of the U.S. lodging industry, including hotel owners, REITS, chains,
franchisees, management companies, independent properties, state hotel associations, bed and
breakfasts, and industry suppliers. Headquartered in Washington, D.C., AHLA focuses on
advocacy, communications support, and workforce development programs for an industry that
advances long-term career opportunities for employees, invests in local communities across the
country, and hosts more than one billion guests in American hotels every year. AHLA proudly
represents a dynamic hotel industry of more than 62,000 properties, 33,000 of which are small
businesses, that generate nearly $75 billion in tax revenue at the local, state, and federal levels.
The lodging industry is vital to the nation’s economic health, supporting nearly 8.3 million jobs,
equivalent to 1 in 25 jobs in the country, and generating $300 billion in annual sales from 5.6
million guest rooms across the United States.

The Fair Labor Standards Act (“FLSA”) requires that employers pay employees at least a
minimum hourly wage set by statute and an “overtime” rate of one and one-half times an
employee’s regular rate of pay for any hours the employee works over forty in a workweek. The
FLSA exempts from the overtime pay requirements certain classes of employees, including those
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working in a “bona fide executive, administrative and professional” capacity (“EAP”) “as such
terms are defined and delimited from time to time by regulations” issued by the Department. Under
the current regulations the EAP exemption applies to employees who: (1) are paid on a salaried
basis; (2) are paid at or above the minimum salary threshold of $684/week ($35,568 annually);
and (3) have primary duties of executive, professional or administrative positions. See 29 C.F.R.
Part 541.

Through the Proposed Rule, the Department is currently proposing to update the EAP exemption
test by increasing the minimum salary level to $1,059 per week ($55,068 annually) from $684
($35,568) by adopting a different methodology than that which it has followed since 2004 when
adjusting the salary level thresholds. Specifically, the new methodology proposes to utilize data
from the 35th percentile of weekly earnings of full-time salaried workers in the lowest-wage
Census Region (currently, the South) (hereinafter, “35th Percentile”), rather than the 20th
percentile. The Department is also proposing to update the Highly Compensated Employee
(“HCE”) test by increasing that threshold from $107,432 to $143,988 per year, which is the 85th
percentile of full-time salaried workers nationally (hereinafter, “85th Percentile”). Finally, the
Proposed Rule would establish an automatic updating mechanism for the standard salary level and
the HCE total annual compensation requirement,? which update would occur triennially.

AHLA supports the Department’s decision to not make any changes to the duties test at this time.
AHLA also supports the continued inclusion of incentive compensation toward each salary
threshold. However, AHLA has concerns with the following provisions, which comprise most of
the proposed rule: 1) the proposed level for the standard salary test; 2) the proposed level for the
HCE test; and 3) the proposal to automatically update salary thresholds every three years barring
unforeseen economic or other circumstances.

Proposed Minimum Salary Threshold and Methodology

AHLA and its members firmly disagree with the Department that the salary threshold is due for
another increase, or that a new methodology is needed to set that increase. As the Department is
aware, the agency last increased the salary threshold less than four years ago. The existing
threshold remains appropriate as a factor in distinguishing exempt from nonexempt employees,
and adequately meets the needs of its stakeholders. Additionally, as AHLA expressed in its
comments in response to the proposed changes to the EAP exemptions in 2015 as well as its
response to the 2018 RFI, methods which result in higher thresholds would be damaging to
businesses and employees in both the hotel and lodging industry and the U.S. economy as a whole
(for more details see both comments at Exhibits A and B, respectively). The Department should
refrain from turning a time of economic uncertainty into an opportunity to fix what is not broken.

The Department’s proposal to increase the salary threshold departs from the methodology the
agency has followed for the entire 85-year history of the FLSA. Until now, the Department has
based the minimum salary threshold on the bottom 20th percentile of the salaried population in

! The Department has cautioned that the final number may be significantly higher since it will be based off of then
current wage data.

2 AHLA does not address the special salary levels for American Samoa and the motion picture industry in this
comment.
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the lowest-wage geographic area of the country and industry in the economy (which, since 2004,
have been the South and the retail industry, respectively). This approach recognizes that too high
a threshold would have significant negative consequences on businesses, nonprofits, governments
and employees in lower-wage regions and industries, particularly given the significant differences
in wages and costs of living, and costs of doing business, between geographic regions and
industries.

The proposed methodology would prevent many employees who meet the duties test from
qualifying for the EAP exemptions. This conflicts with the original and long-standing objective of
the salary threshold, which is to screen out those employees whose pay is so low that they
obviously would not qualify as executives, administrative or professional employees in any region,
census division, state, or metropolitan statistical area.

In theory and in practice, setting the minimum salary threshold at the bottom 35th Percentile would
have a disproportionate and significant negative impact on the hotel and lodging industry, an
industry in which profit margins are slim and salaries for front-line managers and supervisors are
often below the new salary threshold requirement. The Department’s own estimates also reflect
that the salary level increase would potentially affect a disproportionately high number of EAP
workers in the leisure and hospitality industry in year one alone as compared with all affected
workers. As demonstrated by Table 25 of the Proposed Rule, the leisure and hospitality industry
would encompass 21.1% of total potentially affected workers, second only to agriculture, forestry
and fishing (22.1%).

By way of example, and of particular concern to the hospitality industry, the salary threshold at
the proposed methodology would be well above both the average and median national wages for
first-line housekeeping supervisors for the first time ever.® In fact, the new salary threshold would
be at the 75" percentile of compensation for these supervisors. Therefore, even after clearly
meeting the duties test that would otherwise qualify them for exemption from overtime pay
requirements, all but 25% of first line housekeeping supervisors across the country would
nevertheless have to be designated as non-exempt employees purely based on the increased salary
threshold. Exhibit C.

The Department’s proposal to drastically increase the salary threshold would leave the hospitality
industry with costs it may be unable to absorb. It would likely force hospitality businesses across
the country to reclassify at least 35% of the workforce from salaried to hourly, eliminate middle
management positions, cut workers’ hours, consolidate jobs, and create considerable upward
pressure across the entire party scale that will be particularly detrimental to small businesses.
Employers in the hospitality industry would need to pass the increased labor costs on to hotel
guests, or reduce their workforces, or both. COVID-19 related layoffs have already caused the
industry’s employment to drop by 217,000 employees compared to pre-pandemic levels.

3 BLS Code 37-1011, defined as those who “directly supervise and coordinate work activities of cleaning personnel
in hotels, hospitals, offices, and other establishments.”
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AHLA member feedback demonstrates the severity of such a change: 90% of AHLA’s surveyed
members expressed concerns about anticipated increases to labor costs (encompassing payroll,
federal and state unemployment taxes, insurance, and 401(k) contributions), with 70% anticipating
reclassifying workers, 60% anticipating reducing hours and career development opportunities to
reduce potential overtime costs, and 51% anticipating position consolidation. AHLA’s surveyed
members also expressed concerns about the forced reclassifications of workers (67% of surveyed
members) and staffing changes (66%) that would ensue, and many members also worry about
anticipated resulting staff turnover (43%), lower job satisfaction (44%), and loss of employee
benefits (32%) that would accompany such an update to the salary threshold.

Moreover, updating the methodology as proposed exceeds the Department’s statutory authority
because it would put unprecedented weight on employees’ salaries to the exclusion of their duties.
Increasing the threshold to the 35th Percentile would effectively render the duties test of Section
213(a)(1) irrelevant and categorically exclude from exemption many managers who perform “bona
fide executive, administrative, or professional” duties, based on salary level alone. In invalidating
the 2016 Final Rule which sought to raise the threshold to the 40th percentile of weekly earnings
of full-time salaried workers in the lowest wage region of the country, the Court in Nevada v. U.S.
Department of Labor expressly held that an executive agency rule such as this that shifts outsized
weight on the salary test is beyond the scope of the Department’s authority.* The proposal to
effectively confer overtime eligibility based on salary level alone to a substantial amount of
employees who would otherwise be exempt is beyond the Department’s authority.

Finally, the proposed updated salary test would not give effect to Congress’ unambiguous intent
to screen out nonexempt employees. Over the years, the methodology has produced a minimum
salary level that is intentionally low. The salary level is solely intended to be a floor under which
no employee may be found to be exempt from overtime pay obligations. The Department has
acknowledged that in using this methodology, “[a]ny new figure recommended should also be
somewhere near the lower end of the range of prevailing salaries for these employees.”” The
Department’s proposal to amend that threshold to the 35th Percentile is objectively not the low
end of the salary range as that has been understood since 2004, and it would encompass an inflated
proportion of employees performing EAP duties. In the hospitality industry alone, this figure could
cover 75% or more of individuals in lower-wage states— effectively converting the salary level
from a floor into a ceiling. Exhibit C.

AHLA maintains that an increase in the EAP salary threshold is not necessary at this time. As to
any future increases, the Department should utilize the traditionally applied methodology. For
example, increasing the EAP salary threshold now would raise it to $822 per week based on current
wage data, an increase well below the Department’s proposal. Utilizing the traditional
methodology for any future increase would account for the increased living, food, and travel costs
that Americans have shouldered in recent years. If and when the standard salary threshold requires
a revision, the current methodology serves the intended purpose.

4 See Nevada v. U.S. Department of Labor, 275 F.Supp.3d 795, 806 (E.D. Tex. 2017).
5 1d., citing Harry Weiss, Report and Recommendations on Proposed Revisions of Regulations, Part 541, at 11-12
(1949).
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Highly Compensated Exemption Threshold and Methodology

AHLA is similarly concerned with the Department’s proposal to increase the HCE threshold, and
disagrees that a change to the methodology used to determine that threshold is warranted. AHLA
believes that the current methodology and ensuing threshold accurately encompasses all eligible
individuals within all geographic regions.

The Department’s 2004 Final Rule included a Highly Compensated Employee (HCE) test, the
purpose of which was to accurately determine exempt status by pairing a reduced duties
requirement with a higher compensation level. That compensation level started at $100,000 and
remained there until 2019. Although the $100,000 figure exceeded the annual earnings of
approximately 93.7% of salaried workers at the time when initially promulgated, and it appears to
have been selected arbitrarily, this figure remained the benchmark for fifteen years until the 2019
Final Rule. The 2019 Final Rule revised the methodology for the HCE test to the 80th percentile
of full-time salaried worker earnings nationwide, resulting in a HCE threshold of $107,432 per
year. In the current proposal the Department would increase the HCE threshold to the 85th
Percentile, which amounts to $143,988 in 2022 dollars.®

AHLA believes the current $107,432 threshold continues to serve the purpose of the HCE test and
does not require adjustment now. The proposed increase would significantly limit the use of the
HCE exemption for employers in low-wage regions and industries, and impose burdens on
employers who will need to perform duties tests to determine the exemption status of swaths of
high-level, highly paid employees in the hospitality and lodging industry.

There is no need to raise this salary threshold at this time. If in the future the Department decides
to increase the HCE threshold, it should do so using the same methodology as it used in the 2019
Final Rule, which would benefit employees without overburdening employers. This would amount
to $125,268 annual compensation using current figures.” 8 In the alternative, any increase to the
HCE threshold should employ a methodology consistent with that used for the increase in the EAP
salary level, and which uses the same reference population. In other words, for any future
increases, the Department should revise the HCE level methodology using compensation levels
for salaried workers in the lowest wage Census region (the South) instead of nationally. Such a
method would both account for inflation and help ensure lower wage regions and industries are
not disproportionately and negatively impacted as they compete for business and talent.

Automatic Updates to the Salary Threshold

AHLA is supportive of the Department’s intent to effectuate more regular updates to the salary
thresholds in accordance the FLSA’s requirement that DOL update the terms “executive,
administrative and professional employee” from “time to time” through a regulatory process
governed by the Administrative Procedure Act (APA). From 1940-1975, the Department fulfilled
this obligation updating these terms and the salary threshold on average every 7 years by notice

8 In the invalidated 2016 Final Rule, the Department articulated a different methodology to set the HCE threshold at
the 90th percentile of full-time salaried workers generally ($134,004 in 2016).

" Figure taken from Proposed Rule, pages 29, 89, and 207-208.

8 The Department notes in the Proposed Rule that a salary increase would use figures that are current at the time of
publishing a Final Rule.
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and comment regulation. AHLA believes the Department should continue with this flexible
approach, which both complies with the FLSA and allows the Department to account for economic
circumstance by holding off updates, as the Obama Administration did in 2016. At that time, the
Administration waited to propose changes to the 2004 regulation so as not to exacerbate the
ongoing economic instability caused by the 2008 financial crisis.

The Department’s current proposed rule, in contrast, would impose frequent automatic updates,
without any accompanying analysis or opportunity for public comment. This approach violates
both the FLSA and Section 553(c) of the APA. Moreover, DOL’s proposal is simply unwise
policy— particularly in light of economic events in the last two decades, such as the 2008 financial
crisis, the COVID-19 pandemic, and subsequent inflation. In each of these circumstances, updates
would have exacerbated the economic turmoil. Moreover, the automatic updates will place undue
burden on employers generally and specifically in the hotel and lodging industry. AHLA estimates
that by 2030 such an automatic updating mechanism would result in a substantially inflated EAP
threshold of $78,408, which is more than double the current threshold.

AHLA finds particularly problematic that such an automatic updating mechanism would
effectively take away the opportunity for the public to comment via the formal notice and comment
process. No changes to the EAP or HCE tests should be made without first giving the public notice
of potential changes, guaranteeing interested stakeholders a chance to share with the Department
how those changes will impact them, and providing employers with sufficient time to understand
and implement those changes. The opportunity for notice and comment will help ensure that the
knowledge, expertise, and vital input of interested stakeholders will be considered before moving
forward with increases. The proposal to automatically update the salary thresholds without a
preceding opportunity for the public to comment is drastic and troublesome.

While the Department proposes a public comment period within the automatic updating
mechanism, such proposal is insufficient to allay these concerns because a notice and comment
period would only be allowed when an automatic update is paused due to the Department
proposing to either change the salary level methodology and/or change the automatic updating
mechanism. The Department provides no notice and comment period concerning the regularly
automated updates it proposes to take place in three-year increments.

Further, the Department lacks the authority to establish regular, automatic intervals for updating
the salary thresholds. The Department acknowledged this fact in 2004, when it explained that
“nothing in the legislative or regulatory history ... would support indexing or automatic
increases.” In addition, the FLSA specifically mandates the Department to define and delimit the
terms “bona fide executive, administrative and professional” “from time to time by regulations.”
Nothing in the unambiguous language confers authority upon the Department to implement
automatic updates for the salary thresholds. Indeed, automatic salary threshold updates were
included as part of the 2016 Final Rule, which was struck down as an invalid overreach of the
Department’s authority. Automatic updates to the salary thresholds would abolish the ordinary
rulemaking process and constitute an abuse of the Department’s statutory discretion to define and

69 FR 22121.
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delimit the exemptions. There is no precedent or authority for the Department to abdicate its role
by building in an automatic updating mechanism to change salary levels every three years.

AHLA firmly believes that the Proposed Rule is too inflexible. The hospitality industry and
economy as a whole are still recovering from the impacts of the pandemic and the economic
uncertainty that accompanied it, and the current economy is very vulnerable due to persistent high
inflation, supply chain disruptions, and workforce shortages. The Department will inevitably face
many situations where an automatically-scheduled update is not economically viable or wise due
to existing market conditions. The Department’s proposal to inject such rigidity into a dynamic
and ever-adapting economy is an unwise exercise likely to trigger the unintended consequences of
uncertainty and instability for businesses and workers, which will only contribute to greater
uncertainty across the economy.

Furthermore, the economy and labor markets are generally characterized by regular fluctuations
even without extraordinary stressors like a pandemic. The Department should understand the need
for flexibility and avoid adopting a rubric too rigid to adapt to shifting and unpredictable economic
conditions. Indeed, the Department declined to adopt automatic updating in the 2019 Final Rule
because it “believe[d] that it is important to preserve the Department’s flexibility to adapt to
different types of circumstances.” It should follow suit here.

The Department tries to address the inflexibility issue by proposing a pause mechanism that allows
it to temporarily delay a scheduled automatic update “where unforeseen economic or other
conditions warrant.” AHLA commends the Department for acknowledging that unforeseen
circumstances may impact salary thresholds. However, the pause mechanism fails to provide the
flexibility necessary to combat general economic and COVID-19-exacerbated concerns because
the Department only proposes a 120-day pause and fails to define what constitutes an “unforeseen
economic or other conditions.” Such a rigidly brief pause, available under only vague
circumstances, would leave AHLA and the rest of the Proposed Rule’s stakeholders with more
questions than answers, and sacrifice the certainty and stability!! the Department seeks.

Notwithstanding the potential for widespread economic uncertainty that would render such
automatic updates unwise or impractical, regular increases within that short timeframe will also
pose a major economic and administrative burden on employers. An automatic updating
mechanism in the Final Rule, particularly one where employers would not know the actual amount
of the increase until just a few months before it automatically goes into effect, would increase
administrative costs and create uncertainty in financial modeling and planning. It is a time-
consuming, resource-intensive, and costly process for employers in the hospitality industry and
generally to undertake such frequent reviews of employee classifications based on the frequent
changes to the tests. With each such review, changes to compensation rates, benefits packages,
training opportunities, and the overall organizational structure of the employer’s operations must
take place, in addition to adjustments to timekeeping and recordkeeping requirements for
reclassified workers. An employer must also communicate all changes to affected employees. This

1084 FR 51252.
11 See Proposed Rule, pages 31, 119, and 225.
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process should not be imposed on employers in such short intervals. In fact, 83.6% of surveyed
AHLA members anticipate harm to their business operations if automatic updates remain part of
the Final Rule. AHLA therefore believes that increases should not occur more than from time to
time as significant changes to the economy occur, and no more frequently than every five years.
This approach would be consistent with historical precedent. Indeed, the Department
acknowledged in its 2015 Proposed Rule that, historically, the shortest period of time between
salary level increases was five years.'?

AHLA urges the Department not to pursue the proposed automatic update. In line with historical
precedent, AHLA strongly believes that the public must be provided an opportunity for comment
before the implementation of any future increases in salary thresholds. It would be imprudent to
strip employers of their rights to be heard as to the economic, administrative, and intangible
impacts of a salary threshold increase, and it would likewise do an injustice to the employees who
could be negatively impacted by future increases.

Implementation Timeline

The Department has proposed requiring employers to comply with the new threshold within 60
days of government publication of a final rule. AHLA believes this is an unreasonable time frame
for implementation, particularly given the magnitude of the increase. We recommend instead that
DOL provide at least one year for implementation for any future rulemaking related to the overtime
threshold. In a recent member survey, 81% of respondents said they expected significant
challenges in complying with the new rule within 60 days and 72% said they would need a year
or more to comply. While the 2019 Final Rule provided only 90 days for compliance, that rule
followed DOL’s failed attempt to increase the threshold in 2016. As such, employers had already
prepared for a significant change and had three years to envision and plan for necessary changes.

Conclusion

The Proposed Rule would hurt the community of employees that it seeks to benefit by making it
prohibitively expensive for employers to comply, which would result in layoffs of current
employees, labor shortages for employers who cannot afford to retain their current workforce, and
increased litigation. AHLA urges the Department to abandon this proposal and affirm the current
salary thresholds and manual updates to those thresholds as established under the 2019 Final Rule.

Thank you for the opportunity to comment on this Proposed Rule. AHLA looks forward to working
with you on this issue moving forward.

Sincerely,

ool

Chirag Shah
Executive Vice President, Federal and Political Affairs & Counsel
American Hotel & Lodging Association

12.80 FR 38515.
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September 4, 2015

Mary Ziegler, Director

Division of Regulations, Legidlation and Interpretation
Wage and Hour Division

U.S. Department of Labor

200 Constitution Avenue, N.W., Room S-3502
Washington, DC 20210

Re:  Comments on Proposed Rulemaking Regarding the Exemptions for Executive,
Administrative, Professional, Outside Sales, and Computer Employees (80 Fed. Reg.
38,515, July 6, 2015), RIN: 1235-AA11

Dear Ms. Ziegler:

The American Hotel & Lodging Association (“AH&LA™) submits these commentsin response
to the above referenced Notice of Proposed Rulemaking (“Proposed Rul€e”) published in the
Federal Register on July 6, 2015. Serving the hospitality industry for more than a century,
AH& LA isthe sole national association representing all segments of the 1.8 million-employee
U.S. lodging industry, including hotel owners, REITS, chains, franchisees, management
companies, independent properties, state hotel associations, and industry suppliers. The lodging
industry is vital to this nation’s economic health, generating $155.5 billion in annual sales from
4.9 million guest rooms.

AH& LA supports the Department of Labor’'s (“DOL’S") stated aim of simplifying the tests for
defining exempt employees. AH& LA believes that simplification and greater clarity regarding
the contours of the tests benefit both employers and employees by allowing them to more easily
determine whether an employee qualifies as exempt. AH& LA also specifically supports DOL’s
suggestion that incentive income counts in determining whether an employee received the
minimum salary level required to establish exemption status under 29 C.F.R. Part 541.

Nonetheless, AH& LA does have concerns regarding some of the potential changes set forth in
the Proposed Rule. While the lodging industry supports afair and equitable working
environment for both employees and employers, it is concerned that DOL’ s proposal raises the
salary threshold for the white collar exemptions too high, too fast. The majority of jobs offered
in the lodging industry aready have starting wages above the minimum wage and employers
have the flexibility to set salary parameters that foster a strong team environment, which alow
for good benefits, higher pay, and workable schedules. Meddling in this employer-employee
balance will increase business costs and create instability.
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As an industry that fosters long-term career opportunities for its employees, with good jobs and
benefits, the lodging industry believesthat if the proposed changes become final, they will
greatly interfere with day-to-day business practices and restrict employee and employer
flexibility. Asaresult, thiswill create unintended consequences that will ultimately harm the
very employees that the rule purportsto help. For example, the proposed changes will hinder the
industry’ s ability to continue to grow and create jobs and will stymie the career advancement for
many employees.

The lodging industry employs people from all walks of life: the working parent who needs a
flexible schedule to pick up a child from daycare, the student who is taking night classes to
receive an advanced degree or the aspiring actor who works two jobs to make ends meet. The
lodging industry attracts those searching to achieve the American Dream, a dream so often
realized in our industry, whether it’s the front desk agent or dishwasher who easily works their
way up the ladder to earn a position in management, running a property or even achainin just a
matter of years. AH&LA has grave concerns that the jobs of these hardworking employees will
be devalued and opportunities lost if the changes in the Proposed Rule become final.

For these reasons, and many others, this letter addresses aspects of the Proposed Rule for which
AH&LA’s members have specific comments or concerns.

l. DOL’sProposed Salary Level IsToo High And Will Cause Significant Harm To
Employees, Employers And The Economy AsA Whole

AH& LA strongly opposes DOL’s proposal to more than double the minimum salary level
needed to qualify as exempt. Thisdrastic increase in the salary level is unnecessary and will
have severe consequences for many employees and employersin the lodging industry. In light
of the negative effect the proposed changes will have on the lodging industry and, in turn, the
nation’s economic health, AH& LA urges DOL to reconsider its proposal.

A. DOL’sproposed methodology for deter mining the salary level isarbitrary
and lackstransparency.

AH& LA submitsthat DOL’s proposal to set the minimum salary level based on the 40th
percentile of al full-time salaried employeesis arbitrary, lacks transparency, and is lacking in
foundation. Assuch, AH&LA urges DOL to utilize the methodology it used in 2004 in setting
the standard salary level for exempt employees.

There is no historic precedent for DOL’ s 40th-percentile approach. It isacompletely arbitrary
percentage threshold that was chosen because DOL believes that a certain number of employees
should be entitled to overtime. See 80 Fed. Reg. 38,529 (“The proposed increase in the standard
saary level would increase the number of overtime-eligible white collar salaried employees who
meet the duties test and earn less than the proposed salary level to approximately 25 percent.”).
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In addition to being arbitrary, past precedent reflects that the 40th percentileistoo high alevel.
For example, the Kantor Report from 1958 noted that the objective of setting asaary level to
reflect exemption status would be met if set at points near the lower end (10%) of the current
range of salaries for those in the lowest wage regions, smallest-sized establishment group,
smallest-sized city group, or lowest-wage industries using data that DOL had collected at that
time. DOL utilized this approach to set the level in 1958. See 80 Fed. Reg. 38,525. Andin
2004, DOL used Current Population Survey data that included most salaried workers and set the
level at the bottom 20th percentile of the salaried population in the South and the retail industry.
Both of these approaches recognized that there are significant geographic and industry-specific
differences such that a“one sizefits all” approach set too high could have significant
consequences on lower-wage geographic areas and in lower-wage industries. That iswhy,
historically, such approaches were used and why AH& LA believes that the 2004 methodol ogy
should continue to be used.

DOL’s main explanation for proposing to use the 40th percentile, and declining to use the 2004
methodology, is that the 2004 methodology did not account for the elimination of the long test
and DOL needs to correct for a“mismatch.” See 80 Fed. Reg. 38529. But the 2004 DOL rule
did provide for the elimination of the long test; the threshold from the 1958 Kantor percentage
approach rose from 10% to 20% under the 2004 approach.

AH& LA also requests that DOL refrain from adopting the methodology of using the 40th
percentile of al full-time salaried employees to determine further increases in the salary
threshold. Using this methodology will lead to exponential increases in the salary needed to
qualify as exempt. For example, if the Final Rule sets the minimum salary level needed to
qualify as $50,440, AH& LA anticipates there will be relatively few salaried employees making
less than this amount going forward. Consequently, the next time an increase occurs (automatic
or otherwise), if DOL uses the 40th percentile of full-time salaried employees to set the new
level, it will be significantly higher than $50,440, because the initial increase of $50,440 for the
base salary level will now serve as the “floor” of those full-time salaried workers examined to
determine the increase.

Given these deficiencies, AH& LA urges DOL to abandon its proposed methodol ogy and to
instead adopt the methodology it used in 2004 when setting the appropriate salary level for
exemption status.

B. DOL’s 2004 methodology better accountsfor regional differencein the
economy and would cause less economic harm to businesses.

Asdiscussed above, AH& LA believes that the proposed salary threshold of $50,440 in 2016
does not properly consider the impact that this salary level would have on businesses in low cost
of living areas of the country. It isnot necessary nor does it make business sense to require the
same minimum salary level for an exempt hotel manager in New Y ork City as for amanager in
rural Georgia. Indeed, the United States Government recognizes that wages for similar jobs
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differ across the country and accounts for these differences in setting the General Schedule pay
rates based on location. In contrast with the methodology DOL used in 2004, DOL’ s proposed
methodology does not sufficiently account for these differences, and as aresult will unfairly
raise labor costsin rura and other areas of the country where the cost of living is low.

Setting a minimum standard salary level at $50,440 will not only be devastating to lodging
operations in areas with alow cost of living, but also to thousands of small businesses that
operate hotels and motels. Many small businesses in thisindustry operate under very low
margins and cannot afford additional labor costs. They lack the pricing power to raise their
prices without alossin sales and do not have the scale to spread costs over alarge infrastructure.
As aresult, they will be forced to cut back staff and/or raise rates. Consequently, AH&LA
implores DOL to consider the consequences that the proposed salary increase will have on small
businesses and the communities they serve.* In light of the impact on small businesses and
businesses operating in low-cost areas of the country, AH& LA believes that the methodol ogy
DOL used in 2004 should again be adopted by DOL because it better accounts for regional
differences and would cause less economic harm to these businesses than the proposed 40th
percentile methodol ogy.

C. The proposed increasein the salary level will have negative consequences on
employee compensation, status, benefits, and career opportunities.

DOL’s proposal to set the minimum salary level at $50,440 will simply be too high alevel for
the lodging industry to bear without severe repercussions for employees as well. For example,
one hotel management company that operates over 30 hotels in multiple states estimates that
90% of its managers have base salaries below the proposed threshold. Other hotels indicate that
at least half of all managers will be affected as aresult of the salary level increaseif it becomes
final. That means significant adjustments will have to be made to absorb costs.

A number of AH& LA members have noted that in order to offset the increased labor costs that
will result if the proposed changes become final, they will 100k to increase automation and off-
shoring of back-office positions. For example, employersin thisindustry will look to more self-
service options such as at check-in and check-out. Thiswill result in anumber of employees
losing their jobs.

It is possible that some businesses in the lodging industry will try to pass on some of the
increased costs to consumers, but raising prices to cover the artificialy increased labor costs will
result in aloss of salesand, inturn, aloss of jobs. In particular, as discussed above, these

! Even DOL acknowledges that setting a minimum salary level too high may prevent employers from
properly classifying even senior managers as exempt. See 80 Fed. Reg. 38,516 at 38,532 (using too high
apercentile of nationwide salary “ could have a negative impact on the ability of employersin low-wage
regions and industries to claim the EAP exemptions for employees who have bona fide executive,
administrative, or professional duties as their primary duty”).
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increased costs will be particularly hard for small businesses. Accordingly, employersin the
lodging industry, both large and small, will respond to the increased costs imposed by new
regulations mirroring the Proposed Rule by cutting the wages, benefits and hours of their
employees.

Some AH& LA members will undoubtedly increase the compensation level of certain managers
and other employeesin order to keep them properly classified as exempt. To keep labor costs
neutral, however, these members have informed AH& LA that they plan on reducing the
incentive compensation these employees receive.?

The mgjority of the AH& LA members who have provided feedback on the Proposed Rule stated
that they will respond to the increased salary level by reclassifying employees to non-exempt
status. Inthelodging industry it is simply not realistic for an exempt employee’s salary to go
from $35,000 to $50,440 in ayear’ stime. Particularly hard hit will be managers and assistant
managers. For example, multiple members stated that they will likely reclassify at least 50% of
their managers as non-exempt. One employer stated that it will eliminate al entry-level
management positions. Another employer said it will likely eliminate the positions of athird of
its exempt managers and give increased responsibility to the remaining two-thirds. Thus,
AH&LA isconfident that changes to the minimum salary level will serve to eliminate many
middle-management positionsin the lodging industry. Thiswill be a great |oss to the country
because these middle-management positions are key steps on the ladder of professional success,
especially for many individuals who do not have college degrees.

For many of these employees, reclassification to non-exempt status will mean the loss of
benefits, flexibility, status and career opportunities they previously enjoyed. Below isalist of
some consequences that reclassified employees will likely face.

1 I mpact on professional status and flexible hours

AH& LA understands that many of its members’ employees view being classified as exempt as
an indiciaof professiona status and career achievement. Being reclassified will be seen by
many as a step back in their careers and as a devaluation of their roles in the organization.
Additionally, many of the managers and assi stant managers who will be reclassified will be
demoralized because they will now have to “punch atime clock.”®

% Several AH& LA members stated that they resent being forced to cut incentive compensation because
incentive compensation is akey motivator for employees to exceed expectations. Additionaly, reducing
the availability of incentive compensation curtails the ability of employersto reward their star employees.
AH&LA notesthat if aFinal Rule does allow incentive compensation to count toward the increased
salary level, these concerns may be mitigated.

% The proposed changes may also impact the morale of employees who are not reclassified. For example,
itisnot fair that afront desk manager’s salary isincreased overnight from $35,000 to $50,440 so that he
can remain exempt, when it took the general manager at the same hotel years of hard work to get to a
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One of the many perks of exempt status is the flexibility it gives employees in work
arrangements. Many exempt employees appreciate that exempt status provides them with the
flexibility of coming in late, leaving work early, determining the timing and duration of meal and
break periods, and otherwise setting their own schedules to better address work-life balance
issues while still receiving aminimum level of pay each week. For example, exempt employees
have the ability to respond to unexpected events like needing to pick up asick child at school
without the fear of losing pay as aresult of their time away from work. In contrast, non-exempt
employees paid by the actual hours worked may still have the flexibility in their schedule, but it
often comes with an associated loss of income when they are away from work. Additionaly, in
an effort to effectively monitor the time non-exempt employees are working and prevent off-the-
clock work, many employers do not provide non-exempt employees the same opportunity to
work remotely and during non-traditional hours that exempt employees receive. Assuch,
reclassification may have a negative impact on employee morale.

2. Impact on total compensation and benefit packages

Reclassifications caused by the increase in minimum salary level needed to qualify as exempt
will result in reclassified employees receiving reduced overall compensation packages. Exempt
employees like the peace of mind of knowing that they will receive aminimum level of
compensation each week. Being reclassified to non-exempt status means aloss of this
guaranteed salary. Employersin the lodging industry may reduce employee hoursto avoid
overtime or lower hourly rates so that operations are able to remain generally cost neutral.

Additionally, some employees converted to non-exempt status will be ineligible for certain
benefits such as increased vacation, life insurance, long-term disability insurance, and certain
supplemental incentive compensation initiatives offered only to exempt employees. Indeed,
some benefits such as short-term and long-term disability are not always offered to the non-
exempt population and/or result in additional employee costs for such benefits.

3. I mpact on training opportunities, career growth, and positionsin
middle management

Employees converted to non-exempt status will miss out on after-hours manager training
programs and other programs that would foster career progression and greater opportunities for
future increases in income. Reduced opportunity for career growth will, in turn, affect employee
morale, engagement, and lead to higher turnover in employment. AH&LA members believe that
the proposed changes will impact upward mobility and that if the changes go into effect, it will
become increasingly difficult for those who are not college educated to stay in the middle class.

position where he is paid $55,000. Making such arbitrary and drastic changes to the required salary level
sends the wrong message to employees because it devalues the skill and hard work that many exhibited to
get to their current salary level.
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Additionally, those managers who will be reclassified as non-exempt will need to be more
mindful of the hours they are spending so as not to incur undue overtime. Thiswill mean that
they will lose the ability to use their own discretion in deciding whether to work extra hours to
better learn the business and analyze how to make sales grow. For many, thisloss of freedom
and ability to spend their time as they see fit will result in delayed career progression.

In short, if the proposed changes become final, it will impede the career growth and future
prosperity of thousands of hard-working employees in the lodging industry; and will result in
negative consequences in both the short and long term for this nation’s economy.

4, L esstolerance and time to establish satisfactory performance

To the extent that an employer decidesto raise salary levels to preserve exemption status for
certain employees, a significant increase to the salary threshold may reduce the opportunity for
employees, especially managers, in the lodging industry to establish sufficient performance. The
higher salary levels required may translate into greater demands placed on employees and
reduced tolerance for anything less than meeting expected performance standards and targets.
For example, employees who take alonger amount of time to learn how to effectively manage
the food and beverage department of a hotel may be terminated at a quicker pace because they
are not covering the higher labor costs associated with the higher salary. Additionally, many
managers who remain exempt will be expected to work even harder to manage their operations if
other employee positions were reduced in order to keep payroll in line.

[. Income, Such As Perfor mance Bonuses And Commissions, Should Be Considered In
Deter mining Whether An Employee Satisfies The I ncreased Compensation
Requirement

If an employee isreceiving a certain amount of income, the form of the income received, e.g.,
base salary, bonus or commission, should not change the exemption determination. Thus,

AH& LA supports allowing incentive compensation to be counted in determining whether the
minimum salary threshold is met. Allowing companies to include supplemental incentive
compensation in determining whether the minimum salary level is satisfied will have the added
benefit of encouraging companies to provide bonuses and other opportunities that allow exempt
employees to share and potentially profit from a company’s overall performance.

AH& LA does not support placing alimit on the amount of supplemental compensation that may
be considered in determining whether the base salary level is satisfied. AH& LA aso is opposed
to DOL’ s suggested approach that in order to qualify for inclusion in the base salary level
calculation, supplemental compensation would have to be paid on a monthly or more frequent
basis. Many supplemental compensation programs in the lodging industry are not structured to
be paid with such frequency and it would place a significant administrative burden on employers
to calculate and pay incentive compensation on a monthly or more frequent basis. AH&LA
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encourages DOL to consider allowing employersto count all incentive compensation that is paid
during a year in determining whether the minimum salary level is met.*

AH& LA notesthat as apractical matter, it is not clear what would happen if an employee does
not earn the anticipated supplemental compensation and thus does not satisfy the minimum
salary requirement for exempt status.®> For the proposed approach regarding the inclusion of
supplemental compensation to have any practical effect, DOL must allow catch-up or true-up
payments to be made. Allowing true-up payments helps ensure that exempt employees are
receiving the guaranteed income they anticipated and is consistent with the historical salary basis
approach of ensuring guaranteed income. In short, if aFinal Rule prohibits true-up payments,
DOL will in effect be rendering the concept of counting supplemental compensation toward the
saary level of limited value. Without the ability to make a true-up payment, employers will not
be able to rely on supplemental payments to employeesin order to satisfy the exemption test
without fear of noncompliance if incentive compensation is not actually earned.

[11.  Increases To Salary Levels Should Take Place No More Frequently Than Every
FiveYears

AH& LA strongly opposes annual increasesto salary levels. It would be an unprecedented and
significant administrative burden to annually adjust the minimum salary level for exempt
employees. In addition, annual increases will hamper an employer’ s ability to budget and
provide merit increases, a significant tool and motivator in the workforce, if annual increases
must be automatically provided to preserve exemption status. Moreover, any consideration
given to asalary increase should be based on an individualized evaluation of economic
conditions rather than an automatic arbitrary formula. DOL should have the capacity to decide
when it is appropriate to raise the salary level; it should not need to build in some automatic
review process that may not be appropriate for a given economic climate. Such an approach is
inconsistent with past precedent and is a waste of government resources. Indeed, not even
Congress has mandated that an automatic review process be built into the FLSA to determine if
minimum wage should be increased.

Thus, AH& LA proposes that increases to the base salary level for the white collar exemptions
occur not more often than every five years. This approach is consistent with historical precedent.
Indeed, DOL acknowledges in the Proposed Rule that the shortest period of time between salary
level increases was five years. See 80 Fed. Reg. 38,526. Moreover, DOL previously rejected
suggestions to annually increase salary levels. See 80 Fed. Reg. 38,537, 538. Although DOL

4+ Considering all incentive compensation paid within ayear to count toward the salary level is consistent
with the time frame utilized for the current highly compensated test. See 29 C.F.R. § 541.601.

®> DOL suggests in the Proposed Rule that true-up payments would not necessarily be appropriate in this
context. See 80 Fed. Reg. 38,535. AH& LA disagrees with DOL’ s assessment and sees no basis for
distinguishing the use of true-up payments outside of the context of highly compensated employees. See
29 C.F.R. § 541.601(b)(2) (discussing the permissible use of true-up payments).



American Hotel & Lodging Association
September 4, 2015
Page 9

suggests that a break with historical precedent is necessary to ensure “that the salary level does
not become obsolete over time,” this goal can still be achieved through increasing the minimum
saary level every five years.

To the extent that a Final Rule adopts a mechanism to routinely and automatically update the
saary levels, DOL should provide notice of the amount of the increase to employers at least one
year in advance. AH&LA members conduct financia planning months in advance and need a
year' s warning to adequately prepare for changes. For example, in addition to having to
determine whether the change in the minimum salary level warrants any reclassifications,
employers must determine new compensation rates for affected employees, and whether there
needs to be any resultant changes to benefits eligibility, incentive compensation programs,
training opportunities, and the company’ s overall organizational structure. A cost analysiswill
have to be conducted to make appropriate business decisions. Timekeeping and recordkeeping
practices will have to be developed and implemented for the reclassified popul ation (which may
not necessarily lend itself to a“one sizefitsall” approach) and training provided to both
employees and managers with regard to such procedures. Employers will also need timeto
ensure that any changes are properly communicated to the affected employees. As such, a 60-
day notice period is an unreasonably short period of time for employers to conduct necessary
planning, implement any resulting changes, and ensure timely compliance. AH&LA requests
that DOL consider a notice period of one year.

AH& LA also urges DOL to consider the fact that if salary levels are annually increased, there
can be no certainty in exemption status, which in turn creates instability as far as an employee’s
overall compensation and benefit package. Employers frequently tie supplementa
compensation, vacation entitlements and benefit opportunities to exemption status. If every year
thereis apossibility of having exemption status change, employers are likely to reduce
compensation and benefit opportunities available to numerous exempt employees in order to
cover the administrative cost associated with the annual changes.

Finally, if DOL includes annual rate increasesin a Final Rule, DOL should do so on a calendar
year basis because like many employers, AH& LA members business operations are tied to
annual calendars. Further, adjusting the salary level mid-calendar year may create issuesin
terms of year-end bonuses and fringe benefits. For example, if an exempt employee needs to be
converted to non-exempt midyear, he or she may lose eligibility for a bonus and fringe benefits
that he or she was counting on when the year began.

V. The Duties Test Should Not Be Revised

AH&LA encourages DOL not to revise the standard dutiestest. Indeed, AH& LA believes that
any changes to the duties test will not simplify the workplace for employers and workers, but
rather will do just the opposite. The below comments focus on why changing the duties test and,
in particular, changing the duties test for the executive exemption, would not be a productive use
of the DOL’ s resources and would harm employers, employees, and the economy as awhole if
implemented.
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A. Changing the dutiestest will lead to increased litigation and year s of
transition and uncertainty.

As a general matter, understanding any new or different requirements that apply to the
workforce, and what changes need to be implemented from a business standpoint, will impose
significant administrative and compliance costs on employers. Specifically, changes to the
duties test will require employers to dedicate significant amounts of time and expert resources to
review and make determinations regarding their employees. AH&LA members are extremely
concerned about the cost that would be imposed on them if the duties test changed.

AH&LA believesthat revisions to the duties test will also result in an unnecessary period of
transition and legal uncertainty. Revising the duties test would diminish the value of the legal
precedent regarding the duties test that has developed over the past ten years. Revising the
dutiestest likely will trigger an increase in litigation as employers and employees try to decipher
and apply the revised test. For all these reasons, changing the current duties test will have a
significant negative effect on employers, especially for small business owners, and thus AH& LA
urges DOL not to revise the current duties test.

B. A dutiestest requiring employeesto spend a strict quantitative per centage of
time on exempt work isnot workable as a practical matter.

In 2004, DOL specifically eliminated the requirement that an employee not spend more than a
certain percentage of his or her time on non-exempt duties not directly and closely related to
exempt work. In eliminating this percentage limitation on non-exempt duties, DOL noted that
percentage time tests create complexity and impose burdens on employers, such as significant
monitoring requirements. DOL also noted that “[w]hen employers, [and] employees, aswell as
Wage and Hour Division investigators applied the ‘long’ test exemption criteriain the past,
distinguishing which specific activities were inherently a part of an employee’s exempt work
proved to be a subjective and difficult evaluative task that prompted contentious disputes.” 69
Fed. Reg. 22,122 at 22,127. Similar concerns of complexity and burdensomeness arise with
regard to California’s “more than 50 percent” duties test, which, like the “long test,” requires an
analysis of whether more than a certain percentage of time is spent on non-exempt duties.

AH& LA strongly opposes any effort to revise the duties test that would impose any type of time
percentage threshold similar to the old “long test” or California’ stest. Imposing such a
guantitative element would create an administrative nightmare as tracking this kind of minutiae
is both inefficient and extremely difficult in the lodging industry. For example, AH& LA
members with operations in California note that rather than providing clarity, requiring
employees to break down how they spend their timeis very subjective. AH&LA members with
operations in Californiaalso have informed AH& LA that they have struggled to find fair,
reliable methods of tracking all of the various activities their managers and assistant managers
perform. Indeed, as a practical matter, it is virtually impossible to manage and track how much
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time managers in thisindustry are spending on particular duties, especially considering that
exempt and non-exempt work can be intertwined in the lodging industry.®

Hotels and other establishments in the lodging industry are fluid, service-oriented environments.
Managers/supervisors are expected to exceed the service level that guests expect. The Head of
Food and Beverage should not put her exemption status at risk because she elects to take time
away from her primary duty and deliver adrink to aspecial guest. Likewise, if several guests
unexpectedly all want to check out at the same time, the hotel’ s manager should not have
restrictions placed on him that cause him to question whether he should pitch in with the storing
of bagsin an effort to keep guests happy and the hotel functioning smoothly. Requiring
managers to note how much time was spent on such tasks detracts from the manager’ s primary
duty of managing the hotel’ s employees and would cause customer service to suffer. Moreover,
thereis no practical and cost-effective way for an employer to quantify a manager’ s time and
duties at such amicro level. Managers and assistant managers typically operate independently,
without immediate direct supervision. An employer cannot “police” these employees to monitor
and observe compliance with a strict 50% rule. Thus, despite having a clear expectation (based,
for example, upon job descriptions and training) that a manager should spend a certain amount of
his or her time performing exclusively management duties, a manager could simply claim that he
or she spent the majority of hisor her work hours during aweek performing non-exempt duties.
Imposing such a strict 50% quantitative standard effectively eliminates an employer’s ability to
have certainty with regard to its classification decisions and negatively impacts operations and
business planning. To extrapolate that threat nationwide could be devastating to employers,
particularly in the hotel and lodging industry.

C. The elimination of the concurrent dutiestest would impose undue costs and
administrative burden on the hotel and lodging industry.

AH& LA also strongly opposes any change to the “concurrent duties’ test under the current
FLSA regulations. In the hotel and lodging industry, all employees, regardless of their job title,
pitch in to serve customers even though they are still maintaining their management role while
doing so. Customer service is dynamic in nature and the operations ability to remain flexible so
customer needs are continuously and consistently met is what generates a positive guest
experience. The management role is not predominately compromised of providing such service.
For example, if a Director of Front Office Operations (who oversees the entire front desk team)
needs to temporarily assume afront desk role so guests can be checked in efficiently due to the
absence of an associate scheduled to work who needsto leave early to care for asick child, the
Director is not being evaluated on his or her performance related to the check in of these guests;
nor isit the Director’s most critical function. Rather, even when checking in guests, the Director
remains responsible for the overall success of the hotel’ s front desk operations and finding a way
to provide guests with agreat experience. In short, when an exempt manager makes the decision

® For example, in the course of checking out a guest, amanager may need to resolve a dispute on behal f
of the company and interpret company policy in the course of resolving the dispute.
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that he or she needs to perform non-exempt duties to help the operation run smoothly, the
manager’ s primary duty continues to be managing his or her staff and the operations of their
department.

Eliminating the concurrent duties also would hinder exempt managersin their ability to lead by
example. Thislosswill impact the quality of the guest experience, and employee morale will be
damaged. For example, non-exempt employees often need and want the assistance of their
exempt managers. Indeed, both employees and guests would negatively view a manager if the
manager did not step in and help when needed.

AH&LA asowould like DOL to especially consider the impact of any changes to the concurrent
duties test on small businesses. In small hotels the day-to-day activities of a manager and
department head are even more varied and complicated. Accordingly, changing the concurrent
duties test will have a disproportionate impact on small establishments and small business
owners who need to maximize efficiency to remain in business.

D. Any changeto the dutiestest would need to first be vetted through formal
notice and provide an opportunity for the public to comment on specific
proposed changes.

To the extent that DOL determines that it is appropriate to modify the duties test under 29 C.F.R.
Part 541, DOL should not implement any changes without first proposing specific language that
would give the public notice and opportunity for comment, especially given the significant
economic impact such changes will have on operations. Any changesto the duties test with
without providing the public with the opportunity to formally vet proposed changes would
violate the spirit and purpose of the notice and comment requirements under the Administrative
Procedures Act. See Small Refiner Lead Phase-Down Task Forcev. U.S. Envtl. Prot. Agency;
705 F.2d 506, 549 (D.C. Cir. 1983) (vacating EPA’s change to regulatory definition under the
Clean Air Act because EPA’s “genera notice that it might make unspecified changesin the
definition of small refinery” was “too general to be adequate. Agency notice must describe the
range of alternatives being considered with reasonable specificity. Otherwise, interested parties
will not know what to comment on, and notice will not lead to better-informed agency
decisionmaking.”); see also Prometheus Radio Project v. FCC, 652 F.3d 431, 450 (3d Cir. 2011)
(stating that “the opportunity for comment must be a meaningful opportunity. That means
enough time with enough information to comment and for the agency to consider and respond to
the comments.” (citation and internal quotation marks omitted)).

Without first setting forth the specific changes to the duties test in a notice of proposed
rulemaking, employers will not have “fair notice” of any change or the ability to comment on the
economic costs associated with changes. See Long Island Care At Home, LTD. v. Coke, 551
U.S. 158, 174 (2007) (“The object, in short, isone of fair notice.”); Int’| Union, United Mine
Workers of Am. v. Mine Safety & Health Admin., 407 F.3d 1250, 1259 (D.C. Cir. 2005) (stating
that purposes of APA’s notice and comment requirements are “(1) to ensure that agency


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006657505&pubNum=506&originatingDoc=I5ed8b0a5a99711e08bbeb4ca0e5b8ed9&refType=RP&fi=co_pp_sp_506_1259&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1259
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006657505&pubNum=506&originatingDoc=I5ed8b0a5a99711e08bbeb4ca0e5b8ed9&refType=RP&fi=co_pp_sp_506_1259&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1259
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regulations are tested via exposure to diverse public comment, (2) to ensure fairness to affected
parties, and (3) to give affected parties an opportunity to develop evidence in the record to
support their objections to the rule and thereby enhance the quality of judicial review”). Thus,
AH& LA believes that any change to the duties test without fair notice and opportunity to
comment would violate the APA.”

For all of the above reasons, AH& LA believesthat the duties test should remain “asis.”
Changesto the duties test are not necessary and will likely harm employers, employees, and the
overall economy.

V. Implementation Costs Will Be Significantly Higher Than DOL Estimates

DOL has asked for input with regard to the implementation costs of its proposal. The employers
that AH& LA has spoken to about thisissue overwhelmingly believe that DOL has significantly
underestimated the time and costs that will be involved to implement changes associated with the
new rule, especially for employersin the hospitality industry. The changes to the white collar
exemptions will require employersin the hospitality industry to engage in a comprehensive
review of the affected employees compensation, benefits, and work schedules. Employers may
need to revise job descriptions and wage statements, and communi cate the changes to the
affected employees and their respective supervisors. These employees and supervisors will need
to undergo training on recording and monitoring their time. Thefinal rule will also require
payroll adjustments and verification that all of the changes are correctly made® All of thiswill
take longer than the one hour that DOL predicts.” For example, one AH& LA member reported
that its compensation team already spent well over six hours per affected employee assessing the
potential changes to their exempt status, crafting potential communications, meeting with
business partners, and making adjustmentsto test its payroll system. Thisis not an aberration.
Based on feedback from its members, AH& LA estimates that the adjustment costs will be
approximately four to seven hours per affected employee.

AH& LA members aso believe that DOL underestimates the amount of time that management
will spend per week scheduling and monitoring the amount of time each affected employee
works. Rather than the additional five minutes per week that DOL predicts, AH& LA members
have informed AH& LA that they estimate the additional “managerial costs’ will be closer to 25
minutes to an hour aweek.

" Additional laws may potentially beimplicated if DOL failsto give fair notice, including but not limited
to the Paperwork Reduction Act and the Unfunded Mandate Reform Act of 1995.

8 Certain AH& LA members with smaller operations report that the new rule may cause them to need to
hire more payroll and compliance staff and possibly upgrade their timekeeping system to help them
manage the changes.

 DOL’s estimate does not appear to account for large employers who operate more than one timekeeping,
accounting and payroll system.
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With regard to DOL’s estimate that the regulatory familiarization costs will be approximately
one hour per establishment, AH& LA members also believe that this number istoo low. One
member stated, “There is not a single government regulation that can be read and fully
understood in one hour.” Other AH& LA members note that there are severa individualsin each
of their establishments (e.g. HR employees, finance, legal, executive management) that will need
to read and be familiar with the new rules. Accordingly, AH& LA believesthat it will take at
least four hours per establishment to become familiar with the Final Rule.

In short, any change to the FL SA regulations will involve alarge amount of resources and time
to ensure that it isimplemented properly. Before issuing the Final Rule, DOL should take into
account that the implementation costs will be significantly higher than it estimated.*®

VI. Effective Date Of Final Rule

AH& LA urges DOL to give employers sufficient time to review the Final Rule issued and to
implement it in amanner that does not unduly disrupt operations and allows for timely
compliance. AH&LA respectfully submits that one calendar year is a reasonable period to do so.

VII. Conclusion

AH& LA thanks DOL for the opportunity to provide comments on the Proposed Rule but
respectfully requests that DOL reevaluate its proposal given the significant consequences that a
final rule mirroring the proposal would have on the lodging industry. If you have any questions
with regard to AH& LA’ s comments, please contact Corrie Fischel Conway or Russell Bruch at
Morgan, Lewis and Bockius LLP.*

Sincerely,

Brian C. Crawford
Vice President, Government & Political Affairs

10 Cf. Michigan v. E.P.A., 135 S. Ct. 2699, 2707 (2015) (finding that the E.P.A. unreasonably deemed cost
irrelevant when it decided to regulate power plants).

' Ms. Conway and Mr. Bruch are located at 1111 Pennsylvania Ave., NW, Washington, DC. They can
be reached at 202.739.3000.
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September 22, 2017

Submitted via requlations.gov

Ms. Melissa Smith

Director of the Division of Regulations, Legislation, and Interpretation
Wage and Hour Division

U.S. Department of Labor

Room S-3502, 200 Constitution Avenue, N.W.

Washington, DC 20210

Re:  Defining and Delimiting the Exemption for Executive, Administrative,
Professional, Outside Sales, and Computer Employees; Request for
Information (RIN 1235-AA20) (29 CFR Part 541)

Dear Ms. Smith:

The American Hotel & Lodging Association (AHLA) respectfully submits the following
comments in response to the above-referenced Request for Information (RFI) regarding
Executive, Administrative, and Professional (EAP) exemptions to overtime pay under the Fair
Labor Standards Act (FLSA).! The RFI was published by the Department of Labor’s (DOL or
Department) Wage and Hour Division (WHD) in the Federal Register on July 25, 2017. Serving
the hospitality industry for more than a century, AHLA is the sole national association
representing all segments of the U.S. lodging industry, including iconic global brands, hotel
owners, REITSs, franchisees, management companies, independent properties, bed and breakfasts,
state hotel associations, and industry suppliers. The lodging industry is one of the nation’s
largest employers. With nearly 8 million employees in cities and towns across the country, the
hotel industry provides $75 billion in wages and salaries to our associates and generates $600
billion in economic activity from the 5 million guestrooms at the more than 52,000 lodging
properties nationwide.

As detailed in the comments we filed in response to DOL’s 2015 Notice of Proposed
Rulemaking (NPRM), our members and their employees would have been severely and
negatively impacted by an increase to the EAP exemption salary threshold of the magnitude
proposed in the NPRM and contained in the related 2016 Final Rule.? Such an increase deviates
drastically from past policy and methodology and would have required wide-spread
reclassification of employees whose primary duties are executive, administrative, and
professional in nature. As the court noted in Nevada v. Department of Labor, DOL lacks
authorgity under the FLSA to disqualify these employees from the exemption based on salary
alone.

1 AH&LA also joins the comments submitted by the Partnership to Protect Workplace Opportunity.

2 AH&LA 2015 Comments on DOL’s NPRM - https://www.regulations.gov/document?D=WHD-2015-0001-4639

3 AH&LA, along with numerous other associations and organizations, was a plaintiff in the lawsuit challenging the 2016 Final Rule, filed in the
US District Court for the Eastern District of Texas, Sherman Division.



Below, we respond to the questions posed by the Department in its RFI. Throughout these
comments, we refer to the results of a survey AHLA sent out to its members seeking their input
on the overtime requirements, 2016 Final Rule, and 2017 RFI.

In these comments, AHLA urges DOL to set a new standard salary level for exempt employees
by applying the methodology the Department used in 2004 and to keep in place the existing
duties test. We advocate against automatic updates to the salary threshold and against tying the
threshold to inflation. While we support the use of incentive pay to calculate whether an
employee meets the minimum salary threshold, AHLA opposes limiting the percentage of
incentive income that can apply to that threshold and opposes the requirement that those
payments occur on a monthly (or more frequent) basis. We also provide information on the effect
the 2016 Final Rule and subsequent nullification of that rule had on the hospitality industry. We
hope these responses assist the Department in establishing the most appropriate overtime
requirements possible, which abides by Congress’ original intent of the FLSA and also provides
sufficient protections for employees and clarity for employers.

Responses to Request for Information:

1. In 2004 the Department set the standard salary level at $455 per week, which excluded from
the exemption roughly the bottom 20 percent of salaried employees in the South and in the retail
industry. Would updating the 2004 salary level for inflation be an appropriate basis for setting
the standard salary level and, if so, what measure of inflation should be used? Alternatively,
would applying the 2004 methodology to current salary data (South and retail industry) be an
appropriate basis for setting the salary level? Would setting the salary level using either of these

methods require changes to the standard duties test and, if so, what change(s) should be made?

AHLA believes it would be most appropriate for DOL to update the EAP salary threshold by
applying the 2004 methodology to current salary data. By using this methodology, DOL will be
continuing the original objective of the salary threshold of providing employers and DOL with
an easily applied bright-line rule that protects employees whose compensation is such that they
obviously cannot meet the duties test and should not be exempt from overtime pay.

Eighty nine percent (89%) of respondents to our survey believe a new minimum salary threshold
is needed in place of the salary set by the 2016 Final Rule. Fifty-two percent (52%) of
respondents believe applying the 2004 methodology to current salary data would be the most
appropriate method to establish a new threshold. Our calculations indicate such a figure would
have been approximately $30,000 annually in 2016. This rate is more aligned with past increases
and could be absorbed by the hospitality industry without significant and negative repercussions
to the industry and/or economy.

The Department should not use inflation as a means of determining a minimum salary threshold.
DOL has avoided using inflation in the past and, instead, has used formulas to set the salary
threshold; AHLA does not believe DOL should deviate from that approach. Additionally,



attempting to discern which inflationary measure is the most appropriate for the salary threshold
would further complicate the rulemaking process and invites future disputes and delays when
DOL will next want to update the salary threshold. Finally, national inflationary measures will
not necessarily align with the economic realities of lower-cost regions or industries. Using a
national inflationary measure could result in a threshold that is either too high or too low for
certain regions or industries, creating significant burdens on the economy.

2. Should the regulations contain multiple standard salary levels? If so, how should these levels
be set: by size of employer, census region, census division, state, metropolitan statistical area, or
some other method? For example, should the regulations set multiple salary levels using a
percentage based adjustment like that used by the federal government in the General Schedule
Locality Areas to adjust for the varying cost-of-living across different parts of the United States?
What would the impact of multiple standard salary levels be on particular regions or industries,

and on employers with locations in more than one state?

AHLA does not believe multiple-standard salary levels would be appropriate or necessary for
determining overtime eligibility under the FLSA. The objective of the salary threshold is to
screen out the obviously nonexempt employees: those who should be and are entitled to overtime
pay. By applying the 2004 methodology to current salary data, the salary threshold would be set
for the lowest wage areas and industries in the country, effectively accomplishing the objective
of the salary test and making numerous salary thresholds unnecessary. The obviously nonexempt
employees would be screened out in all regions, census divisions, states, and metropolitan
statistical areas and for employers of all sizes.

Additionally, the FLSA permits states to impose more stringent overtime pay requirements,
including higher salary thresholds, when it is deemed that doing so is in the best interest of the
state’s workforce and economy. We believe states are in a better position to assess their own
workforce and economy and to determine if such adjustments are necessary.

We also believe that by setting multiple-standard levels by region, DOL would complicate
compliance, invite litigation, and make future updates more onerous. Many AHLA members
have employees in multiple states and regions. Creating multiple federal levels throughout the
nation would complicate compliance for these multi-state/multi-region employers and invite
ligation over which salary threshold applies to employees that are mobile, on temporary
assignment, or move from one jurisdiction to the next. In addition, recalculating regional salary
levels and boundaries will further complicate future updates to the regulations governing the
EAP exemptions as increases in regional costs of living are dynamic and will vary over time.

3. Should the Department set different standard salary levels for the executive, administrative
and professional exemptions as it did prior to 2004 and, if so, should there be a lower salary for

executive and administrative employees as was done from 1963 until the 2004 rulemaking? What

would the impact be on employers and employees?



Ninety-five percent (95%) of AHLA members that responded to our survey felt DOL should not
set different salary levels for the different EAP exemptions. In today’s economy and workforce,
executive, administrative, and professional employees often have various overlapping roles
within their company, and the distinction between those positions is less clear than it was in the
past. Therefore, the duties associated with those positions are significantly more blurred. The
focus of the EAP exemptions should remain on whether the totality of responsibilities of the
employee results in exempt primary duties, regardless of the quantity of time the employee
spends working under a particular exemption. Requiring employers to determine which of these
exemptions the employee spends more of his or her time devoted to would be needlessly
burdensome, complicate compliance, and invite unnecessary litigation without providing any
additional protections for employees.

4. In the 2016 Final Rule the Department discussed in detail the pre-2004 long and short test
salary levels. To be an effective measure for determining exemption status, should the standard
salary level be set within the historical range of the short test salary level, at the long test salary
level, between the short and long test salary levels, or should it be based on some other
methodology? Would a standard salary level based on each of these methodologies work

effectively with the standard duties test or would changes to the duties test be needed?

The changes made to the FLSA overtime requirements in 2004 obviated the need for the
distinction between the long and short test salary levels. DOL adjusted the minimum salary
threshold to make up for the elimination of the long/short test structure. The methodology used
in 2004 was appropriate for the original intent of the salary threshold: to screen out obviously
nonexempt employees. AHLA believes that methodology and reasoning still applies today.

AHLA does not believe changes to the duties test are necessary to effectively determine
exemption status. DOL has not articulated any justification for making changes, which would
require employers to dedicate significant amounts of time and resources to review and make
determinations about their employees’ overtime eligibility. AHLA members are extremely
concerned about the cost and burden that would come with such changes. Specifically, AHLA
opposes any effort by DOL to revise the duties test in a manner that imposes a time percentage
similar to the old long test, or the test used by the state of California. Imposing such a
guantitative element would create an administrative nightmare, as tracking this kind of minutiae
in an employee’s day-to-day responsibilities is both inefficient and extremely difficult in the
lodging industry.

Additionally, changes to the duties test will likely result in a period of transition and legal
uncertainty. Revising the duties test would diminish the value of the legal precedent clarifying
the duties test that has developed over the past 10 years, in which the hospitality industry, as well
as the rest of the employer community, has relied on to understand the complexities of the
FLSA'’s overtime requirements. Altering the duties test will likely trigger an increase in litigation
as employers and employees try to decipher and apply the new test.



Several respondents to our survey requested, however, that DOL provide greater clarity on the
application of certain aspects to the duties test. AH&LA and its members believe DOL should
provide any additional clarification through examples issued in a new regulation and guidance
via the opinion letter process, rather than changes to the duties test itself.

5. Does the standard salary level set in the 2016 Final Rule work effectively with the standard
duties test or, instead, does it in effect eclipse the role of the duties test in determining exemption
status? At what salary level does the duties test no longer fulfill its historical role in determining
exempt status?

In Nevada v. Department of Labor, the judge determined that the salary level established by the
2016 Final Rule created a de facto salary-only test to determine overtime eligibility for many
employees that would otherwise meet the duties test. Effectually, the salary threshold set by
DOL in 2016 would have nullified the need for and role of the duties test in many cases. AHLA
strongly agrees with the court’s opinion. As stated previously in these comments, the original
intent of the salary threshold was to set a floor for exempt status; the salary threshold is meant to

screen out those employees who are obviously eligible for overtime and should not be exempt
under the FLSA.

While there are various methods by which the Department could set a salary level that fits within
the above parameters, DOL need look no further than its 2004 methodology. That methodology
fits within historic norms and, as the judge suggested in the Nevada v. Department of Labor case,
would align with the Department’s authority under the FLSA. We urge the Department to simply
apply the 2004 methodology, rather than submit employers and employees to a lengthy attempt
to find an alternative, which may ultimately not survive scrutiny by the courts.

6. To what extent did employers, in anticipation of the 2016 Final Rule's effective date on
December 1, 2016, increase salaries of exempt employees in order to retain their exempt status,
decrease newly non-exempt employees' hours or change their implicit hourly rates so that the
total amount paid would remain the same, convert worker pay from salaries to hourly wages, or
make changes to workplace policies either to limit employee flexibility to work after normal work
hours or to track work performed during those times? Where these or other changes occurred,
what has been the impact (both economic and non-economic) on the workplace for employers
and employees? Did small businesses or other small entities encounter any unique challenges in
preparing for the 2016 Final Rule's effective date? Did employers make any additional changes,
such as reverting salaries of exempt employees to their prior (pre-rule) levels, after the
preliminary injunction was issued?

AHLA members made several changes to their workforce following the announcement of the
2016 Final Rule. Forty percent of respondents in our survey made some form of a change to their



workforce policies. Over sixty percent (60%) reclassified at least one worker. Forty-three percent
(43%) raised the salaries of at least one worker to a figure above the 2016 Final Rule’s salary
threshold, and 31% changed the work hours or employment provisions for entry-level managers.
Additionally, 5% of respondents lowered the starting salary for new positions in order to comply
with the new threshold. Out of the respondents, 40% initiated the changes after the 2016 Final
Rule was announced, but 80% delayed implementation of all or some of those changes following
the preliminary injunction halting implementation of the 2016 Final Rule. Half of our
respondents did not reverse changes, however, once they were implemented.

Following implementation of these changes, fifty one percent (51%) of respondents said they
saw a noticeable dip in employee morale. Forty-seven percent (47%) said there was a reduction
in professional development opportunities. Twenty-seven percent (27%) said there was
diminished workplace autonomy, and forty seven percent (47%) said less flexibility was offered
to employees. One respondent said they increased training in scheduling in order to make
directors conscious of how they’re using their managers.

AHLA members are not able to provide accurate data on costs, since implementation was limited
as a result of the court’s preliminary injunction against the 2016 Final Rule. Some members
noted, however, that as a result of some of the changes they did implement, they had to reduce
staff and increase costs for customers.

7. Would a test for exemption that relies solely on the duties performed by the employee without
regard to the amount of salary paid by the employer be preferable to the current standard test?
If so, what elements would be necessary in a duties-only test and would examination of the
amount of non-exempt work performed be required?

AHLA does not believe a duties-only test would be appropriate for the overtime requirements
under the FLSA. In order to compensate for the bright line the salary threshold provides, the
Department would have to significantly restructure the overtime regulations. This would
inevitably result in increased litigation, compliance challenges, and costs as employers and
employees struggle to understand the changes and new requirements. Additionally, moving to a
duties-only test would undoubtedly result in a more rigid duties test, potentially one including a
quantitative element on the amount of time an exempt employee can spend on nonexempt duties.

Such changes will likely result in excessive burdens on the hospitality industry, including new
and onerous recordkeeping requirements and increased litigation costs.

8. Does the salary level set in the 2016 Final Rule exclude from exemption particular
occupations that have traditionally been covered by the exemption and, if so, what are those
occupations? Do employees in those occupations perform more than 20 percent or 40 percent
non-exempt work per week?

Had it gone into effect, the 2016 Final Rule’s salary level would have excluded from exemption
middle-management positions in the hospitality industry. Many of these positions are well-



paying jobs with substantial responsibility and authority in the workplace. These positions are
seen as key steps in the ladder of professional development and success. As explained in
AHLA’s 2015 Comments, multiple AHLA members stated they were likely to reclassify at least
50% of their managers as nonexempt in order to absorb the costs of complying with the 2016
Final Rule. One member said they will eliminate all entry-level management positions; another
said they will eliminate a third of their exempt managers and give increased responsibilities to
the remaining two-thirds. This is a great loss to the hospitality industry and the nation’s
workforce.

9. The 2016 Final Rule for the first time permitted non-discretionary bonuses and incentive
payments (including commissions) to satisfy up to 10 percent of the standard salary level. Is this
an appropriate limit or should the regulations feature a different percentage cap? Is the amount
of the standard salary level relevant in determining whether and to what extent such bonus
payments should be credited?

AHLA supports allowing incentive compensation to be counted in determining whether the
minimum salary threshold is met. Allowing such supplemental incentive compensation in
overtime eligibility determination will encourage companies to provide bonuses and other
opportunities that allow exempt employees to share and potentially profit from a company’s

overall performance. That said, AHLA does not support limiting the amount of supplemental
compensation that may be considered when determining if the salary threshold has been met.

AHLA also opposes the suggestion that supplemental compensation would have to be paid on a
monthly or more frequent basis in order to be included in the salary-level calculation. Many
supplemental compensation programs in the lodging industry are not structured to be paid with
such frequency. This requirement would place a significant administrative burden on employers
to calculate and pay incentive compensation on a monthly or more frequent basis.

10. Should there be multiple total annual compensation levels for the highly compensated
employee exemption? If so, how should they be set: by size of employer, census region, census
division, state, metropolitan statistical area, or some other method? For example, should the
regulations set multiple total annual compensation levels using a percentage based adjustment
like that used by the federal government in the General Schedule Locality Areas to adjust for the
varying cost-of-living across different parts of the United States? What would the impact of
multiple total annual compensation levels be on particular regions or industries?

AHLA believes multiple levels for the highly compensated employee exemption would result in

the same difficulties as discussed in our response to Question 2. Multiple thresholds would
complicate compliance, invite litigation, and make future updates far more onerous.



11. Should the standard salary level and the highly compensated employee total annual
compensation level be automatically updated on a periodic basis to ensure that they remain
effective, in combination with their respective duties tests, at identifying exempt employees? If so,
what mechanism should be used for the automatic update, should automatic updates be delayed
during periods of negative economic growth, and what should the time period be between

updates to reflect long term economic conditions?

Considering the significant economic impact such changes have on the economy and the
operations of the hospitality industry, DOL should not implement any changes to the overtime
requirements and regulations automatically. Doing so would result in increased burdens on
employers during economic downturns, hampering the economy even more. In our member
survey, 85% of respondents called on DOL not to automatically update the salary threshold. The
same percentage believe DOL should evaluate economic circumstances and seek input from
stakeholders before raising the salary threshold.

Input from stakeholders is vital, and no changes should be made to any area of the FLSA’s
overtime requirements without first proposing specific language being considered, giving the
public notice of the potential changes, and providing the public with an opportunity to comment.
Any changes made without undergoing the formal notice-and-comment process would violate
the Administrative Procedures Act and would jeopardize the economic prosperity of the
American workforce and hospitality industry, one of the most vital and successful industries in
the US economy.

Conclusion:
The American Hotel & Lodging Association thanks you for the opportunity to respond to this
Request for Information. We look forward to working with the Department of Labor on this

immensely important workplace issue.

Sincerely,

2 / (

Brian C. Crawford
Vice President, Government & Political Affairs



EXHIBIT C






	AHLA Comments re Proposed DOL Overtime Rule_11.06.23
	Combined Exhibits to AHLA Public Comment- Akerman

